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Barcelona, 26 October 2018  

 
 
 
Dear client, 
 
 
We expect that you have heard the news concerning the Supreme Court judgement delivered 

on 16 October 2018 in relation to the taxes paid when signing a mortgage loan. 

 

Over the last two decades the Supreme Court has maintained that the party liable to the 

payment of the applicable Transfer Tax and Stamp Duty (ITPAJD), in its form of Stamp Duty 

(AJD), was the borrower, i.e. the party that requested the loan, ordinarily from a financial 

institution. The only exception to this jurisprudence was another judgment issued on 23 

December 2015 by the Civil Law Chamber (Chamber 1).1  

 

The plaintiff whose claim the SC held in its recent judgement of 16 October invoked precisely 

the arguments used by the SC in the aforementioned judgment delivered on 23 December 

2015. Very briefly, on this occasion the SC, specifically Chamber 3 (the Chamber responsible 

for hearing tax-related cases) ruled that in loans with a guarantee mortgage the party liable 
to payment of Stamp Duty (in Catalonia, 1.5%) is the financial institution, not the 
borrower, as had previously been accepted in general, and consistent with this 

interpretation of the revised Law on Transfer Tax and Stamp Duty (ITPAJD), it declared the 
nullity of the second paragraph of Article 68 of the ITPAJD Regulations on the grounds 
that it contravened the Law it was supposed to implement. Said paragraph established the 

following: 

“In the case of public deeds for the establishment of a secured loan, the borrower shall 
be deemed to be the acquirer". 

 

 

  

                                                        
1 However, this SC judgement was delivered by the Civil Law Chamber (Chamber 1) in the context of a 
claim concerning all the expenses inherent to a mortgage loan which, under the terms of the loan contract, 
financial institutions were passing on to their customers. In that judgement the SC considered that the tax 
should be paid by the financial institution, although the same 1st Chamber, meeting in a plenary session 
on 15 March 2018, subsequently rectified its approach by means of judgments 147/2018 and 148/2018. 
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We hardly need mention the significance of this jurisprudential about-turn in various areas 

(financial sector, regional tax administrations, etc.), to such an extent that, on an extraordinary 

basis, the President of Chamber 3 of the Supreme Court has agreed to paralyse the remaining 

appeals under way concerning similar issues and convene a plenary session of the Chamber 

composed of the President and 31 judges to hear and rule on some of said outstanding appeals 

in order to confirm or rectify this judicial U-turn. 

 

As the date initially scheduled for the aforementioned plenary session of Chamber 3 is Monday, 

5 November 2018, our recommendation is to wait until we know what the outcome is, except in 

the case of those individuals or legal entities that paid the Stamp Duty almost four years ago. 

These parties should file for a rectification of their self-assessments and claim a refund from the 

regional tax authority of the tax paid, as well as the late payment interest accrued since then. 

That is to say, only those Stamp Duty payments that, between the date of this letter and 5 

November, will have been made four years previously, for which the refund procedure for the 

erroneously paid tax should be initiated without delay. 

  

The above notwithstanding, depending on the SC decision taken on 5 November, it is possible 

that even the taxes paid more than four years ago may be claimed, either through the pecuniary 

liability of the Central Government or through a claim under civil law against the financial 

institution that processed payment of the tax. In any event, these remedies are considerably 

more complex and costly that the filing of an application for a refund of erroneously paid taxes. 

 

 

The professionals that regularly work with your company are entirely at your disposal for any 

clarification or additional information you may require in relation to the content of this Circular 

Letter.  

 

Yours faithfully,  

AUDICONSULTORES 

 

 
The sole aim of this Circular Letter is to provide its recipients with a selection of general information items about 

novelties or issues of a labour, tax or legal nature, without this constituting professional advice of any kind or being 
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