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Barcelona, 9 March 2018 

 

Dear Client, 

 

The purpose of this letter is to inform you of the novelties introduced by Supreme Court judgement 

98/2018 of 26 February 2018 in the interpretation of the remuneration of managing directors or 

directors with executive powers. 

 

To date, on the basis of the new wording under Law 31/2014 of Articles 217 - 219 and 249 of the 

revised Spanish Companies Act, there were two lines of interpretation: the first, followed by most legal 

experts and supported in its approach by the DGRN, considered that there were two ways of treating 

directors’ emoluments, differentiating the fees for the “inherent” functions that had to be stipulated in 

the bylaws and decided on by the shareholders’ meeting from their “executive” functions which were 

not covered by these control mechanisms. The second, minority line did not make this distinction and 

considered that all a managing director's emoluments should be covered in the bylaws. 

 

The majority approach had been used as a guideline for behaviour by business corporations, 

establishing that the office of managing director or director with executive powers was unremunerated, 

notwithstanding that the board of directors could subsequently agree to fees for the exercising of 

executive duties to be paid to said directors.   

 

However, in its judgement of 26 February 2018, the Supreme Court has upheld the position of the 

minority that advocated the second interpretation, establishing that directors’ remuneration must be 

stipulated in the bylaws and be supervised by the shareholders’ meeting. Therefore, if the 

remuneratory arrangement is gratuitous according to the bylaws, this cannot be changed by the Board 

and it may not agree to any remuneration whatsoever in favour of managing directors or directors with 

executive powers. 

 

The judicial process that has led to this decision by the Supreme Court was triggered by the refusal 

of the Barcelona Registrar of Companies to register the following bylaw clause: “The office of director 

shall not be remunerated, notwithstanding that, if a Board exists, it may agree to the remuneration it 

deems fit for the executive directors for exercising the executive duties entrusted to them, without any 

resolution by the general shareholders’ meeting and without the need for any more precise provision 

in the By-laws concerning the relevant remuneratory item or items, in accordance with the provisions 

of Article 249.2 of the Companies Act”. 



Circular No. 3/ 2018 
 

Novelties in Supreme Court 
judgment of 26 February 

2018 

 
 

 2 

The Supreme Court considers that the remuneratory character of any director's office should be 

stipulated in the bylaws (not only for a given type of director, or according to the directors’ functions), 

and that the bylaw provisions and general meeting’s control cannot be evaded when determining the 

maximum amount that these directors may receive for discharging their duties. The Supreme Court 

adds that the failure to implement these control requirements would affect the shareholders’ rights, 

since the control function that is supposedly fulfilled by the shareholders in general meeting would not 

be effective with respect to the remuneration of managing directors or directors with remunerated 

executive functions. 

 

We should mention that throughout the judgement in question, the Supreme Court refers to unlisted 

companies, although it does not exclude listed companies at any time (which are subject to specific 

regulations governing their remunerations policy). 

 

Accordingly, the Supreme Court has determined that clauses which provide that the office of director 

is not remunerated but which allow the board of directors to establish executive directors’ 

remuneration are null and void, on the grounds that directors, irrespective of their class or the 

characteristics of their duties, must have their remuneration approved and specified in the bylaws; 

additionally, the general shareholders’ meeting must agree to the maximum annual amount of the 

emoluments for the fulfilment of their duties, the relationship between Articles 217-219 and 249 of the 

Companies Act being cumulative.  

 

Apart from the major legal implications of the Supreme Court judgment of 26 February 2018 in relation 

to the remuneration of executive directors and the drafting of bylaws, the relevant shareholder 

resolutions and contracts concluded by the Board with the managing director or chief executive officer, 

we must not forget the possible reinterpretation of the regime governing executive director 

remuneration from a tax viewpoint. Therefore, companies must take the necessary measures to adapt 

to the developments under this Supreme Court ruling. 

 

As well as the professionals that regularly work with your company, Berta Merino, Eduard 
Casanovas or Gabriel Ribó are entirely at your disposal for any clarification or additional information 

you may require in relation to the content of this Circular Letter. 

Yours sincerely, 
AUDICONSULTORES 

 

The sole aim of this Circular Letter is to provide its recipients with a selection of general information items about novelties or issues of a labour, 

tax or legal nature, without this constituting professional advice of any kind or being sufficient for the making of personal or business decisions. 
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