
 

Nº 09 2015 Reform of the Corporate Enterprises Act 

 
 
 

Circular 9/ 2015 
 

Reform of the Corporate Enterprises Act 
 
 
 
 

Barcelona, 10 March 2015 
 
 

Dear Client,  
 

The purpose of this circular is to notify you of the amendments legally introduced through 

the latest reform of the Corporate Enterprises Act through Law 31/2014, of 3 December. The 

reform, which is currently in force, modifies the Corporate Enterprises Act to improve 

corporate governance. 

 

 

GENERAL ISSUES: 

 

The modifications introduced through the reform can be split into two large groups: one 

referring to modifications that affect the General Meeting, and another referring to 

modifications that affect the governing body, in particular the Board of Directors, with a 

specific and special focus on the remuneration system of directors. However, in each 

group there are modifications that affect the overall regime of mercantile companies and 

modifications that only affect listed companies. 

 

MODIFICATIONS REFERRING TO THE GENERAL REGIME OF MERCANTILE COMPANIES: 

 

GENERAL MEETING: 

 

The reform aims to reinforce the role of the General Meeting at the company and to open 

channels that encourage participation of the partner or shareholder in the company, to 

which end: 
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a) The General Meeting has a new power to make decisions concerning the acquisition, 

disposal or contribution to another company of essential assets; assuming the essential 

nature of the asset to be acquired, disposed of or contributed, when the balance of the 

operation exceeds 25% of the value of the assets shown on the last balance sheet 

approved. 

 

b) Public limited companies now have the opportunity, already established for limited 

liability companies, to take part at the General Meeting in issues of corporate 

management, by giving instructions to the governing body or by being provided with 

certain corporate resolutions to give its prior authorisation for adoption by the governing 

body. This opportunity may be eliminated or removed through the corresponding 

regulation of the company’s Articles of Association. 

 

c) Public limited companies are now covered by the legal regime governing conflicts of 

interest between the partner and the company, already in force for limited liability 

companies. This involves prohibiting the partner from exercising his voting rights for certain 

resolutions, although in the case of public limited companies, in some cases, this ban must 

be expressly set out in the company’s Articles of Association. 

 

d) In general, for all kinds of mercantile companies, the partner will no longer be prohibited 

from exercising his voting rights for those conflicts of interest that may arise and which do 

not refer to any of those prevented by Law. However, in the event of challenging said 

resolution, there is a presumption of infringement of corporate interest through the 

resolution adopted. 

 

e) Within the sphere of public limited companies, there is clarification about the 

information to be published together with the call to the General Meeting with regard to 

proposing the resolution to be debated. 

 

f) For all kinds of mercantile companies, the partner’s right to obtain information is 

modulated through amendment to the system for challenging corporate resolutions. 

 

g) At public limited companies, the criterion for calculating the majority required for the 

valid take-up of a resolution by the General Meeting is modified. Thus, for those resolutions 

that are not subject to a qualified majority this changes from the ordinary majority to a 

simple majority; and for those resolutions subject to a qualified majority (those of article 194 
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of the Law) a regime of an absolute majority is established, providing more than 50% of the 

share capital is either present or represented. In the event that this percentage is not 

present or represented, the same system used to date (two thirds of the capital present or 

represented) shall remain in force. 

 

h) For all kinds of mercantile companies, there is now an obligation to vote separately on all 

those items that are substantially independent and, under all circumstances, those that 

refer to the appointment, re-election or dismissal of directors, to amendments of the articles 

of association and to those items expressly set out in the Articles of Association. 

 

i) For all kinds of mercantile companies, the system for challenging corporate resolutions is 

modified, for the purpose of: (i) weighing up the requirement stemming from business 

efficiency with those resulting from the protection of minorities and confidence in the legal 

process; (ii) avoiding abuse by partners or shareholders in the use of the right to challenge. 
 

j) For all kinds of mercantile companies, there is now a general system for the cancellation 

of resolutions, setting a period of one year for the challenge action to expire, and declaring 

that resolutions contrary to public order do not expire or become statute-barred 

(indeterminate legal concept difficult to comment on). 

 

k) For all kinds of mercantile companies, the concept of corporate interest is extended, 

whereby following the reform this shall be understood as harmed, even when no damage 

is caused to the corporate patrimony, when the resolution is abusively imposed by the 

majority. 

 

l) For all kinds of mercantile companies, regarding the legitimation to challenge resolutions, 

the partner now needs to hold a minimum percentage of the share capital, more 

specifically 1%, although the Articles of Association could reduce this percentage. 

 

GOVERNING BODY: 

 

a) There is now a more accurate and detailed typification of the duties of diligence and 

loyalty to be complied with by directors, as well as the duty to avoid situations of conflict of 

interest with the company. Of particular importance on this point are the provisions 

referring to the performance of transactions with the company and the use of corporate 

assets for private purposes. 
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b) Within the sphere of the duty of loyalty, the liability of the governing body in the event of 

any breach is extended and it may now be requested to comply not only with the 

obligation to compensate the damage caused to the company but also to reimburse the 

company for any unjust enrichment obtained by the director. 

 

c) As regard the governing body’s liability, partners (with an individual or joint minimum 

stake of 5%) are now able to directly impose the action of liability for infringement of the 

duty to loyalty, as it is no longer mandatory to submit the decision to the general meeting. 

 

d) The Board of Directors is prohibited from delegating the essential core of management 

and supervision of the company’s performance. 

 

e) The Board of Directors must now meet at least once every quarter. 

 

f) In the event of appointing a Managing Director or allocating executive duties to a 

member of the Board of Directors, there must now be a contract between this party and 

the company. This contract must be previously approved by the Board of Directors with the 

favourable vote of two thirds of its members. 

 

g) As regards companies that are obliged to compile a directors’ report (all those that do 

not compile an abridged balance sheet and statement of changes in equity), if these 

companies cannot submit an abridged statement of profit and loss there is now an 

obligation to specify in this report the average period for payment of their suppliers, and if 

this is longer than the length of time legally established, an obligation to specify the 

measures to be applied the following year to reduce this time to the aforementioned 

maximum. 

 

 

REMUNERATION OF DIRECTORS: 

 

a) The law now determines the remuneration items that directors can receive as such, in 

other words, for their management and decision-making duties, and their remuneration 

must adapt to one or other of these items, but under no circumstances outside of these 

items. 
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b) There is now an obligation for remuneration of the governing body to be in reasonable 

proportion to the importance of the company, its economic situation at any given time and 

the market standards of similar companies. There is also an obligation for the remuneration 

system of the governing body to be targeted at encouraging long-term profitability and 

sustainability of the company. 

 

c) In the case of Managing Directors or of a board member attributed with executive 

functions, the contract to be signed between this party and the company (referred to 

previously) must expressly regulate all items for which remuneration may be obtained 

through the performance of executive duties. Where appropriate, this must include any 

possible indemnification for early termination of these functions and the amounts to be 

paid by the company as insurance premiums or as contributions to saving systems. 

 

MODIFICATIONS REFERRING TO THE REGIME GOVERNING LISTED COMPANIES: 

 

a) The threshold necessary for the shareholders to exercise their rights is reduced to 3% of 

the share capital (formerly 5%). 

 

b) The legitimation to be able to challenge corporate resolutions is established at 1/1000th, 

and the expiry period for the right to challenge corporate resolutions shall be three months. 

 

c) As regards the shareholders’ right to receive information, the deadline for shareholders 

to exercise this right prior to the general meeting is extended to five days prior to the 

meeting. 

 

d) The maximum number of shareholders that the Articles of Association may require to 

attend the general meeting is set at 1000. 

 

e) The board of directors’ powers to approve investments or operations that have a 

particular fiscal risk and the determination of the company’s tax strategy may no longer be 

delegated. 

 

f) Board members must attend the meetings in person. However they may delegate their 

representation to another board member. Non-executive board members may only 

delegate their votes to another non-executive board member. 
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g) It is now possible for the position of Chairman of the Board of Directors to fall to an 

executive board member. In this event, the appointment of the chairman shall require the 

favourable vote of two thirds of the members of the board of directors. Furthermore, a 

coordinating board member must be appointed from among the independent board 

members, who shall be empowered to request the call to the board session, extend the 

items on the agenda, coordinate the non-executive board members and oversee the 

assessment of the chairman. 
 

h) The Board of Directors is now obliged to perform an annual assessment of its 

performance and that of its committees   
 

i) The maximum term of the post of director is reduced from 6 to 4 years. 

 

j) It is now possible for the board of directors to set up specialised committees, and it is 

compulsory for there to be an audit committee and one or two separate committees, for 

appointments and remuneration. In both cases, the committees shall comprise solely non-

executive board members, and the chairmanship shall be held by an independent board 

member. 
 

k) With regard to the remuneration policy of the board of directors, the general meeting of 

shareholders shall approve this once it has received the specific report from the 

appointments and remuneration committee. Said remuneration shall be on a multi-year 

basis and dealt with as a separate item on the agenda. 

 

We remain at your disposal for any clarification concerning this circular. In addition to the 

professionals who regularly collaborate with your company, you may also contact Óscar 

Casanovas, Mateu Lázaro, Rosa María Gil or Maite Gordo. 

 

Best regards, 

AUDICONSULTORES 

 

 

The sole and exclusive purpose of this circular is to provide its addressees with selected content providing general information on 

employment, tax-related or legal developments and issues, without this in any way constituting professional advice or being 

sufficient for taking personal or business decisions. 
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