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Circular 6/ 2015 
 

Remuneration of professionals  
with shareholdings in commercial undertakings  

 

 

23 February 2015 

 

 

Dear Client, 

 

One of the changes introduced by the reforms of Personal Income Tax (Impuesto sobre la 

Renta de las Persona Físicas, ‘IRPF’), specifically that regarding the definition of net earnings 

from an economic activity, has once again brought to the fore a subject that has been 

causing great uncertainty in recent years. 

 

We are referring to the classification for IRPF purposes of earnings on activities carried out by 

taxpayers who are, in turn, shareholders in the undertakings for which they provide their 

services. 

 

In 2012, Spain’s Tax Agency (AEAT) issued a note (1/12) setting forth its criteria on the matter, as 

follows: 

 

a) Shareholders who are members of the managing body and who also carry out 

management and administration functions. Resulting from its repeated statements of 

precedent, the AEAT adopted the criteria of regarding said functions as inherent in the 

office of director, deeming the relationship to be of a commercial nature and classifying 

the relevant remuneration as employment income. 

 

b) Shareholders carrying out other functions for the company, services other than those of the 

management body. In this case, it established the need to comply with the criteria of 

arrangement of affairs on one’s own account and the existence of means of production 

at the shareholder’s address to classify the income as arising from an economic activity. 

Therefore, should such an arrangement on the shareholder’s own account not exist due to 

the existence of dependency and an employment capacity in the relationship with the 
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company and, additionally if there is lack of means on the part of the shareholder 

providing the services, earnings should be regarded as employment income. 

 

With regard to the criteria of dependency and employment relationship, special mention is 

made of the percentage stake held by the shareholder in the company at which he or she 

provides services, with the Note concluding that, should this stake exceed 50%, said 

dependency cannot be regarded as occurring and, accordingly, in such a case, the 

shareholder must be regarded as arranging his or her own affairs and thus earning income 

from economic activities. 

 

After the issuing of the Note, and with particular regard to the later category of services (b), 

the stated criteria have not been enough to dispel the doubts about the classification of the 

associated income. 

 

This has probably been behind the change included in the recent reform, effective as of 1 

January 2015. The qualification now introduced into the definition of ‘economic activity’ and 

which exclusively affects professional activities, states that, if the following occur: 

 

- The person is a taxpayer carrying on professional activities, 

- For an undertaking in which he or she is also a shareholder and 

- That said undertaking also carries on professional activities (interpretable), 

- When the taxpayer should be included in the self-employed social security scheme 

with regard to the services he or she provides. 

 

Then earnings shall be regarded as income from economic activities. 

 

The aim has been to provide objective criteria that help clarify the aforementioned doubts. 

However, it is surprising that all reference to the arrangement of affairs or availability of means 

on the part of said professional shareholder has been eliminated. 

 

In any case, said classification has a minimal impact upon income tax returns, although it does 

affect taxpayers’ obligations when it comes to registering for income tax in the ‘Modelo 036’ 

registration form (as noted below) and, for practical purposes, the income tax withholding 

system, given that income from economic activities is subject to a 19% withholding during the 

2015 tax year and that employment income is subject to the sliding scale rate approved to this 

end. 

  



 
 

 
3 

6 / 2015: Remuneration of professionals with shareholdings in commercial undertakings 

After this change, and following the publication of the draft reforms, significant concerns have 

been raised as to how this new IRPF classification may impact VAT, whose regulations have 

seen no change in this regard and which, as we know, is subject to the VAT Directive. 

 

Last week, the AEAT issued a Note that aims to respond to the issue with regard to VAT. Dated 

10 February 2015, the Note reaches the following conclusions: 

 

- This change to IRPF regulations, relating to the classification of the aforementioned 

professional services as economic activities, does not automatically imply that the 

taxpayer is subject to VAT. 

 

- If the shareholder arranges production factors on his/her own account, then the 

services he/she provides are subject to VAT, thus entailing associated tax registration 

obligations and the issuing of invoices for the services provided. 

 
- If the relationship between the shareholder and the company involves both 

dependency and a labour relationship, the services shall not be subject to VAT, and so 

no invoices should be issued, although the classification for IRPF purposes will entail tax 

registration. With regard to these issues, it takes as a point of reference the doctrine of 

the Labour Chamber of Spain’s Supreme Court: 

 
o Evidence of dependency: Presence at the workplace, following set working 

hours, personal performance of work, work forms part of the organisational 

structure, absence of means on the part of the professional. 

 
o Evidence of labour relationship: work carried out made available to company; 

prices, tariffs, customers/clients the decision of the company; fixed or regular 

remuneration; relationship of remuneration with work carried out and not with 

the company’s inherent business risk. 

 
o Level of shareholder’s stake. This is an extremely important issue, since 

participation in the process of taking decisions on the organisation reduces the 

impact of the criteria of dependency and labour relations, unless the 

shareholding is at a purely token level.  

 
As can be seen, this Note on VAT places us in a state of uncertainty similar to that previously 

encountered with regard to IRPF, and calls for continued analysis on case-by-case basis of the 

criteria that may give rise to a particular classification, always taking into account present and 
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future realities, but also those of the past, given that, as noted, there have been no 

modifications whatsoever to VAT regulations that would entail any change in the position of 

the professional shareholder.  

 

Lastly, it should once again be stressed that this matter is fully subject to the VAT Directive, and 

that there are judgements1 of the ECJ with an interpretation and scope in regard to the 

aforementioned criteria of dependency, employment relationship and stake in the company 

that do not fully coincide with those set forth in the AEAT Note covered by this Circular. 

 

 

As always, we will be pleased to provide any clarification you may require with regard to this 

circular. If necessary, in addition to the professionals who normally work with your company, 

you are welcome to contact Lorena Marquina, Judit Rosell and Sergi Fandos. 

 

Best regards, 

AUDICONSULTORES 

 

 

 

 

 
 

 

The sole and exclusive purpose of this circular is to provide its addressees with selected content providing general information on 

employment, tax-related or legal developments and issues, without this in any way constituting professional advice or being sufficient 

for taking personal or business decisions. 

 

© 2015 Audiconsultores Advocats i Economistes SLP. All rights reserved. 

                                                        
1 Judgement of the Court of 18 October 2007, in Case C-355/06. 


