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16 February 2016 

 

Dear Client, 

 

It is around about now, after the close of the accounting year in Spain, that we are often asked the 

same question: when can we destroy accounting documentation (invoices received and issued, 

bank statements, payroll, receipts, ancillary accounting records, tax assessments and returns and 

other kinds of supporting documentation)? 

 

Although the answer has never been simple, recent changes to tax regulations have created even 

greater confusion with the introduction of new prescription time limits. We therefore think that it is the 

right time to issue this Circular, to summarise the different obligations to retain accounting and 

commercial documentation, focusing particularly on the requirements of tax regulations. 

 

Firstly, and for strictly tax-related purposes, we could establish an initial timeframe based on the 

prescription of the tax authorities’ right to raise an assessment on a tax after four years. It must be 

remembered that the calculation of the period commences on the day following expiry of the 

regulatory period for filing the tax’s return or self-assessment: for example, for Corporate Income 

Tax, it would generally commence on 26 July each year, such that, unless there are interruptions in 

the calculation of the period (reviews, requests for the repayment of overpaid tax, complementary 

self-assessments, etc.), as things currently stand, the 2010 tax period of company whose financial 

period ends on 31 December has already prescribed, and that for 2011 will prescribe on 26 July this 

year.  

 

Nevertheless, for many years now in Spain, tax offences prescribe one later than tax infringements 

of an administrative nature, and it may therefore be worthwhile keeping accounting documentation 

for five years, calculated as above, in case it should be necessary to use this documentation in the 

defence of a company and/or its senior management in criminal proceedings.  

 

Up to this point, we have only been talking about one more year but, more than three years ago, an 

amendment was made to Article 305 a) of Spain’s Criminal Code, to define a kind of aggravated tax 

offence, if any of the three circumstances listed in it occurs. The most objective of these 
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circumstances is if the defrauded tax liability exceeds €600,000. This ‘aggravated tax offence’ does 

not prescribe for ten years after it is committed. So, if you wish to use accounting documentation in 

your defence in such a case, you should retain it for this far longer period of time. 

 

It should be noted with regard to these tax-related periods that, for example, all those invoices on 

and supporting documentation for the acquisition price of a non-current asset subject to depreciation 

or amortisation must be kept for the entire useful life thereof and the following four years, as it would 

otherwise be difficult to provide support for the associated depreciation or amortisation charge, as 

well as its acquisition price in case of disposal. 

 

Similarly, it is important to remember that Article 30 of Spain’s Commercial Code establishes the 

obligation to keep all documentation and supports associated with the business for six years from 

the last entry made, although this obligation is not clearly tied to any explicit penalty system. 

 

Therefore, ignoring any criminal law-related issues, we must conclude that any diligent 

businessperson should keep all documentation associated with their business for a minimum of six 
years. 

 

However, as a result of the never-ending extension to the right to offset tax losses (from the initial 

five years to today’s infinity) in Corporate Income Tax and of the right to apply deductions to the 

liability on this Tax (from the initial five years to the current eighteen 18 years), the tax authorities 

suggested that lawmakers introduce legal powers to allow the Tax Inspectorate to review and 

question these tax credits, even after the prescription of the tax period in which they arose and were 

declared. 

 

After a period of abundant (and not always consistent) jurisprudence, Spain’s Act 34/2015, partially 

amending the General Tax Act and which came into force on 12 October 2015, aims to address the 

jurisprudential and doctrinal conflicts to introduce better legal certainty for all tax actors. 

 

This Act indicates that, generally speaking, the Tax Inspectorate’s right to review taxpayers’ tax 

affairs never prescribes, except in the case of tax losses and deductions from Corporate Income Tax 

liabilities, for which the tax authorities’ powers of review are limited to the 10 years after their 

creation, and so companies must keep for 10 years any supporting documentation providing 

evidence for the extent of said tax credits. If not, the Tax Inspectorate may reject their application in 
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the assessment for a non-prescribed period, even if that in which they arose generation was 

accepted. 

 

After expiry of said 10-year period, the company shall only be obliged to show the assessment and 

the accounting, and to prove that this has been filed with the Companies Register over the course of 

said period. It is therefore our understanding that there is only release from keeping the 

documentary support upon which the accounting records are based, whilst there remain doubts as 

to what we should understand by ‘show the accounting’. Does this mean the annual accounts, which 

are the only accounting documents that can be filed with the Mercantile Register, or the accounting 

records that provide evidence of the company’s accounting entries, even those these are only the 

object of legalisation in the Companies Register and not, strictly speaking, filing? And why does it 

include an obligation to keep and show the tax assessment, when Article 34.1.h) of the General 

Taxation Act itself expressly acknowledges the right not to provide any document that has already 

been filed? 

 

Finally, we have noted in the preceding paragraph that the Tax Inspectorate’s right to review a 

taxpayer’s tax situation never prescribes. Well, although this is not strictly an innovation, what is the 

basis for such a statement? The basis is the new wording of Article 115 of the General Taxation Act, 

which provides powers for the review and investigation (including the reclassification of events, acts 

or business dealings) of financial periods that have prescribed in terms of the right to raise an 

assessment, but whose review may be required to regularise periods that have not prescribed with 

regard to said right. As we have noted above, this power is limited to ten years only with regard to 

tax losses and to deductions from Corporate Income Tax liabilities, but this limit is not applicable 

elsewhere. 

 

This being the case, it must be concluded that any supporting documentation for transactions that 

may have an impact on future periods beyond those mentioned above must be kept available for the 

tax authorities without limit other than the point at which said documents no longer have any effect 

whatsoever. 

 

We should warn you that the aforementioned periods for retaining documentation have been 

analysed from a strictly tax-related viewpoint: in other words, without taking into account regulations 

stemming from other branches of the law, which may also establish obligations with regard to the 

retaining of accounting documents and documentary support, as is the case (for example) with those 
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subject to the Money Laundering Prevention Act, as well as the potential usefulness of keeping any 

document that may be of help in exercising a right. 

 

In conclusion, no company should destroy any documentation that is less than six years old and, in 

case of tax periods with tax losses and/or deductions that cannot be applied to insufficient taxable 

profits or tax liabilities, said documentation should be kept for at least ten years. In the case of 

transactions that may have an impact on future periods, we recommend also keeping said 

documentation, provided that it furnishes evidence of business dealings or acts arising in the 

prescribed tax periods.  

 

In any case, the above periods do not take into account any extension that may arise as a 

consequence of any possible interruptions to the calculation of the prescription date. 

 

In addition to the professionals who normally work with your company, you are welcome to contact 

Lorena Marquina, Xavier Latorre or Javier Aquilué, who will be pleased to provide any 

clarification or further information you may require with regard to this circular. 

 

Best regards, 

AUDICONSULTORES 

 

 

 

 

 

 

 

 

 

 

The sole and exclusive purpose of this circular is to provide its addressees with selected content providing general 
information on employment, tax-related or legal developments and issues, without this in any way constituting professional 
advice or being sufficient for taking personal or business decisions. 
© 2016 Audiconsultores Advocats i Economistes SLP. All rights reserved. 


