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SUMMARY 

 

One month after the entry into force of the new Law 5/2019 regulating Property Loan 

Agreements, at Audiconsultores we have analysed all the novelties introduced by the new 

legislation and how it affects the parties involved in the process. The main features of the 

law centre on the introduction of changes in the conditions of mortgage loan agreements 

and in banking practices for marketing such agreements, as well as on the implementation of 

a number of new information and advisory obligations, not only for credit institutions but 

also for notaries and registrars. 

 

BACKGROUND 

The new Law 5/2019 of 15 March regulating Property Loan Agreements came into force on 16 

June 2019. This law results from the transposition into Spanish law of Directive 2014/17/EU on 

property agreements with consumers and in addition it introduces into Spanish law criteria 

concerning abusive clauses established by the jurisprudence of the Supreme Court and the 

European Court of Justice. It also brings in a definitive legal framework in relation to early 

termination and certain conflictive issues have been addressed, such as floor clauses and 

mortgage expenses.  

Below we explain the most significant changes made by the Law in operations of this kind. 

 

NEW REGULATORY FRAMEWORK 

 

The new regulatory framework is composed of: 

 Law 5/2019 of 15 March regulating Property Loan Agreements; 

 Royal Decree 309/2019 of 26 April, which partially develops Law 5/2019 of 15 March, 

regulating property loan agreements and introducing other financial measures; 
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 Order ECE/482/2019 of 26 April amending Order EHA/1718/2010 of 11 June on the 

regulation and control of advertising of banking services and products. 

 

 

INCREASE IN THE SCOPE OF APPLICATION 

 

The Law extends its legal coverage to all natural persons, irrespective of whether or not they 

are consumers (Article 2.1.a); except in the case of loans the purpose of which is to acquire or 

retain property rights over land or buildings built or to be built (Article 2.1.b), in which case the 

Law still requires that the party concerned be a consumer. 

 

 

GREATER CONSUMER PROTECTION 

 

The Law goes beyond the strict transposition of the Directive and establishes a detailed 

regulation of the pre-contractual phase aimed, on the one hand, at evaluating in depth the 

solvency of the potential borrower, both present and future, including the foreseeable level of 

income to be received after retirement, and on the other, at providing them with personalised 

and necessary information so they can understand the economic and legal burden of the 

loan agreement. The new European Personalised Information Document and Standardised 

Warning Document should be noted.  

 

In this respect, the borrower must be supported by a Notary, of his/her choice, who now have a 

new role as guarantors of compliance with the principle of material transparency in mortgage 

loans.  

 

In addition, it is now mandatory to enter contractual clauses used in property loan 

agreements that  take the form of general terms of business in the Register of General Terms 

of Business, as well as disclosing them on the website. 

In relation to abusive clauses, we must highlight the recent Judgment of the Eighth Chamber of 

the European Court of Justice of 26 June 2019, C-407/2018 (ECLI: EU:C:2019:537), in which the 

Court reiterates that it is contrary to Community law that the judge responsible for foreclosure 

proceedings cannot examine the abusive nature of the clauses. 
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AMENDMENTS  

 

 Early termination and default interest 

In accordance with the new overriding legal provisions, early termination can only take 

place when the debtor's default is sufficiently material in relation to the loan 

(includes cases regulated by Article 2.1 Law 5/2019). In addition, a prior demand for 

payment by the lender to the borrower will be mandatory, granting a period of at 

least one month for compliance and warning that, in the case of non/payment, the 

repayment of the total amount due on the loan will be claimed. 

 

Agreements prior to the entry into force of Law 5/2019 in which early termination clauses 

are included will be subject to the provisions of the new legislation, unless the borrower 

alleges that the provisions contained therein are more favourable for the borrower. 

However, it will not apply to agreements terminated early prior to the entry into force of 

the new law, whether or not a foreclosure procedure had been instigated in this respect 

and whether or not it had been suspended.  

 

Similarly, the new legislation lays down the mandatory setting of default interest, which 

will always be the applicable interest plus three percentage points, in any loan or credit 

agreement secured by real estate mortgage for residential use, concluded by a natural 

person.  

 

 Nullity of clauses due to lack of transparency 

Articles 5 and 83 of the Law on General Terms of Business and the General Law for the 

Defence of Consumers and Users, respectively, are amended in the sense that 

"conditions included in a non-transparent manner in contracts to the detriment of 

consumers will be null and void", which opens up the possibility that a clause might be 

considered null and void without entering into an assessment of whether it generates a 

significant imbalance in the rights and obligations of the parties that derive from the 

contract, or if it breaches any other legal provisions. 

 

 Allocation of expenses 
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The borrower will bear the cost of appraising the property, while expenses pertaining 

to stamp duty, agency services, notary fees and registration fees will be paid by the 

lender. 

 
 Origination fee 

Origination fees are not prohibited but the condition is laid down that they will be charged 

only once and will include all the costs of analysing, processing or granting the loan. This 

possibility is envisaged for mortgage loans under Article  2.1.a) and for the granting of 

loans under Article 2.1.b) of Law 5/2019.  

 

 Variations in interest rates 

The interest rate may not be changed to the detriment of the borrower during the 

term of the agreement, unless mutually agreed by the parties. 

 

 Interest 

The application of a minimum interest rate in variable interest mortgages is 

specifically prohibited and it is also established that the applicable interest rate may 

not be negative.   

 

 Insurance 

The lender is allowed to demand that the borrower sign an insurance policy to 

guarantee compliance with the obligations of the loan agreement, as well as liability 

insurance, but must accept alternative policies. 

 

 Advance repayment 

The borrower will be entitled to reimburse all or part of the loan without having to 

pay any commission. The lender will be compensated for the financial loss only by 

contractually establishing maximum percentages on the amortised capital, which will vary 

depending on whether the loan is at a fixed or a variable interest rate.  

 

 Subrogation 

Active subrogation due to a change in the lender in mortgage loans is facilitated, 

because the consent of the lending institution for subrogation to another financial 

institution will no longer be necessary. 
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In those cases of passive or debtor subrogation in which business transfers are 

involved, prior notification to the creditor will be required at least 30 days before the 

effective date, in accordance with Add. Prov. 7 of Law 5/2019.  

 

ENTRY INTO FORCE 

Law 5/2019 will not apply to loan agreements signed prior to its entry into force, i.e. 16 June 

2019, except (i) with respect to early termination in the event of non-payment, (ii) or if they are 

the object of a novation or subrogation after its entry into force. Therefore, foreclosure 

proceedings that are currently going through the courts will not be covered by the new legislation. 

 

The professionals in our legal area are entirely at your disposal for any clarification or additional 

information you may require in relation to the content of this Circular Letter. 

 

Yours sincerely, 

AUDICONSULTORES 
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