
 
 
 
 
 
 
 

 

 

 

 

 

Barcelona, 14 September 2020 

 

 

 

 

 

 

 

 

 

 

 

 

On 16 July 2020 the Court of Justice of the European Union delivered its 

judgement in "Facebook Ireland Ltd v. Maximillian Schrems" Case C‑311/18, on 

the basis of which European Commission Implementing Decision (EU) 2016/1250 

of 12 July 2016 in accordance with Directive 95/46/EC of the European Parliament 

and of the Council on the adequacy of the protection provided by the EU-US 

Privacy Shield, which established the adequate level of protection for international 

data transfers to the USA, has been annulled. 
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On 6 October 2015 the CJEU had already annulled the previous agreement on the exchange of 

personal data between the EU and the United States under judgment C-362/14, alleging 

interference by the US government and its state agencies for security reasons, which violated 

the rights of EU citizens, known as Safe Harbour. 

That judgement led to a period of legal uncertainty that affected a large number of companies, 

public bodies and self-employed workers that had contracted at that time some kind of service 

linked to cloud computing, data management platforms, e-mail, etc., involving the transfer of 

personal data to companies located in the USA. 

That period of instability lasted until 12 July 2016, when the above mentioned (and now annulled) 

EU-US Privacy Shield agreement was approved (Implementing Decision EU 2016/1250). 

The above CJEU judgement of 16 July 2020 has led to another transitional stage of instability 

that will again affect all companies, public bodies and small businesses that have contracted 

services provided by US companies that involve international transfers of data to the USA.  

In a recent statement, the European Data Protection Commission reported that new channels 

are being explored to commence talks on a new agreement with the USA that will guarantee, 

once and for all, compliance levels that are comparable to European standards in the personal 

data protection area. 

 

In accordance with the current EU Regulation 679/2016 on data protection (GDPR), all data 

transfers to third countries or international organisations (in the case of countries outside the EU 

to which the GDPR does not apply) require, as a mandatory prior condition for their transmission 

and/or subsequent processing, that the country of destination offers the same guarantees to 

data subjects as those included in the GDPR. 

 

 

We consider it important to stress that this ruling does not necessarily mean that international 

data transfers to the United States can no longer be made,  but that the Commission's decision 

(Privacy Shield) no longer provides legal protection for this type of transfer and will therefore 

have to be replaced by one of the mechanisms regulated in Chapter V of the GDPR. 
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- It would advisable to review which international data transfers with the U.S. are in effect 

in the organisation's country and the legal basis for them in order to identify those that 

may be affected by this ruling.  

  

- A document should be signed based on the Standard Contractual Clauses: 2010/87/: 

Commission Decision of 5 February 2010 on standard contractual clauses for the 

transfer of personal data to data processors established in third countries. It should be 

noted that, in accordance with the above-mentioned CJEU judgement, the control 

requirements in the fulfilment of this type of contract have been increased, with regard 

to both the parties (the EU data exporter and the US data importer) and the supervision 

by control agencies (AEPD). 

 

- In the case of groups of companies, the creation of Binding Corporate Rules should be 

looked into. 

 

- Other complementary guarantees should be required to accredit the fulfilment of the 

same guarantees as those laid down in the GDPR, either through adhesion to Codes of 

Conduct or the issuance of binding official certificates.  

 

- Contracting with service providers that process data in Community territory should be 

considered. 

Finally, we should recall that the international transfer of data to a recipient in a third country or 

to an international organisation when the guarantees, requirements or exceptions established in 

Articles 44 to 49 of the GDPR are not fulfilled is classified as a very serious offence (Art. 71.1.l 

GDPR) with penalties as high as €20,000,000 euros or 4% of total global annual revenue for the 

preceding financial year (the higher amount being applied). 

 

 

Yours sincerely, 

AUDICONSULTORES 

 

The professionals that regularly work with your company are at your disposal for any 

clarification or additional information you may require in relation to the content of this 

Circular Letter. Please contact us by telephone at 934 677 414. 


